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Abstract 
Bodily autonomy and the right to physical integrity are fundamental human rights. Medical in-
terventions on the sex characteristics of intersex children constitute violations of these and 
other rights. 

This analysis compares national regulations prohibiting such interventions in Germany, Malta, 
and Portugal. Using the policy criteria for promoting intersex equality developed by OII Europe, 
the report identifies key differences between existing legal frameworks, discusses remaining 
shortcomings, and outlines legal and policy gaps. The findings serve to inform the development 
of further necessary measures to advance the equality and rights of intersex people across 
Europe. 
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Glossary 
Term Explanation 

Ableism Stereotypes, prejudice, and/or discrimination of disabled people (Eisen-
menger 2019). 

Adultism Stereotypes, prejudice, and/or discrimination of children and young peo-
ple (LeFrançois 2016). 

Classism Stereotypes, prejudice, and/or discrimination of people with a lower soci-
oeconomic status (Munro 2024). 

Disorders of 
Sex Develop-
ment | DSD / 
Differences of 
sex develop-
ments 

Medical and/or  medicalising terms for intersexuality.  Intersex activ-
ists have been emphasising for a long time that the term ‘disorder’ in 
particular is stigmatising and  pathologising (OII Europe 2018).  

This expertise therefore avoids these terms whenever possible. How-
ever, when it is used in official texts, this cannot always be implemented. 

Endo / Endo-
sex 

Describes the  sex characteristics of people that fit in established cat-
egories of male and female. Counterpart to  intersex (LGBTQIA+ Wiki 
n. y.). 

Endosexism / 
Interhostility 

Stereotypes, prejudice, and/or discrimination of  intersex people 
(Monro 2025: 2). 

Gender expres-
sion 

„Each person’s presentation of the person’s gender through physical ap-
pearance – including dress, hairstyles, accessories, cosmetics – and 
mannerisms, speech, behavioural patterns, names and personal refer-
ences, and noting further that gender expression may or may not conform 
to a person’s gender identity” (Yogyakarte Principles 2017: 6). 

Gender identity “Each person’s deeply felt internal and individual experience of gender, 
which may or may not correspond with the sex assigned at birth […]” 
(Yogyakarta Principles 2007: 8). 

Harmful prac-
tices 

„Harmful cultural practices like child marriage and female genital mutila-
tion are discriminatory practices committed regularly over such long pe-
riods of time that societies begin to consider them acceptable“ (UNICEF 
2023). They also include dowry-related violences, ’honour-based‘ vio-
lence, and various other practices, including  intersex genital mutila-
tion. 
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Heteronorma-
tivity 

Heteronormativity is the idea that there are only two biologically and so-
cially matching genders (namely women and men) whose  sexual ori-
entation is mutual (heterosexuality) (Pöge et al. 2020: 6). 

Intersectional-
ity 

Describes the simultaneity of different forms of discrimination. The focus 
is on the effects of multiple forms of discrimination, which can influence 
and reinforce each other, affecting the daily lives of individuals (Samie 
2025). 

Intersex „Intersex persons are persons born with a variation of sex characteristics, 
that is, with  sex characteristics that do not fit the typical definition of 
male or female bodies“ (OII Europe 2023a).  

Intersex genital 
mutilation 
(IGM) 

„[…] a  harmful practice which entails surgical and medical procedures, 
or hormonal treatments on the  sex characteristics of an  intersex per-
son, often performed at a very early age, without the person’s free, per-
sonal, prior and fully informed consent. 

IGM has been identified as a harmful practice by the UN High Commis-
sioner for Human Rights, UN treaty bodies, the Commissioner for Human 
Rights of the Council of Europe, the Parliamentary Assembly of the 
Council of Europe, the European Commission and the European Parlia-
ment, among others“ (OII Europe 2023a: 4). 

Medicalisation „[…] process by which nonmedical problems become defined and treated 
as medical problems often requiring medical treatment. […] Medicalisa-
tion has numerous social consequences, including the  pathologisation 
of human differences and individualisation of human problems while min-
imizing social and political context“ (Conrad/Bergey 2015). 

Pathologisa-
tion 

The construction of people's behaviour or characteristics as [medically] 
disordered (Horton 2023). 

Sex character-
istics 

“Each person’s physical features relating to sex, including genitalia and 
other sexual and reproductive anatomy, chromosomes, hormones, and 
secondary physical features emerging from puberty” (Yogyakarta Princi-
ples 2017: 6). 

Sexual orienta-
tion / identity 

“Each person’s capacity for profound emotional, affectional and sexual 
attraction to, and intimate and sexual relations with, individuals of a dif-
ferent gender or the same gender or more than one gender” (Yogyakarta 
Principles 2007: 8). 

Variation(s) of 
sex develop-
ment 

A term used by some intersex organisations and people to describe in-
tersexuality (cf. OII Europe 2023a), see  intersex. 
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Introduction 
The division of human beings into seemingly mutually exclusive and clearly distinguishable 
categories such as "men" and "women" has numerous adverse effects. In addition to position-
ing women as subordinate to men, this narrow and outdated understanding of sex also fuels 
hostility towards queer and trans people (on the relationship between a binary understanding 
of sex/gender and sexism as well as queer hostility see Wittig 2017 [1980] or Butler 1999 
[1990], on biological insights regarding the limitations of a binary understanding of sex see 
Fausto-Sterling 1999 or Ainsworth 2015). While gender is understood by many as a spectrum 
(see for example developments in the conceptualisation of statistical surveys Padget et al. 
2024, Pöge et al. 2022), sex is still more commonly assumed to be binary.1  

The extent to which societies remain attached to this binary is also evident in the prevalence 
of  harmful practices that reinforce binary sex/gender norms. One such practice is performing 
non-essential surgeries on  intersex children to align their  sex characteristics with either 
male or female norms, despite the absence of immediate physical risk. „Intersex persons are 
persons born with a variation of sex characteristics, that is, with sex characteristics that do not 
fit the typical definition of male or female bodies“ (OII Europe 2023a). 

Treaty bodies of the United Nations (UN) have been calling on national governments several 
times since 2009 to end human rights violations of intersex persons. This includes protecting 
the right to bodily integrity by preventing unnecessary, “normalising” medical interventions on 
sex characteristics during childhood. 

In this context, Germany adopted a law in 2021 aimed at protecting children with “variations of 
sex development,” which is scheduled for evaluation in 2025. Meanwhile, the Council of Eu-
rope is negotiating a recommendation on intersex equality, and several European countries 
are currently working to prohibit non-vital, non-consensual medical interventions on intersex 
children’s sex characteristics. These developments form the backdrop to this European com-
parative analysis, which examines current legal regulations banning such surgeries and how 
effectively they are being implemented. 

In order to do so, a short introduction to key terms and the situations intersex people may face 
with a view to the medical system and laws and regulations (in this chapter) will be followed by 
sketching the application of human rights standards for intersex people in the context of the 
United Nations, the Council of Europe and the European Union (EU) ( Chapter 2). In a next 
step, criteria developed by OII Europe (the civil society representation of intersex people in 
Europe) for good policy-making will be applied to present regulations in Germany, Malta, and 
Portugal ( Chapter 3). While comparing these three cases, gaps and potential weaknesses 
in the existing regulations will be in focus and barriers for a meaningful evaluation of the differ-
ent national situations of intersex persons highlighted ( Chapter 4). The expertise finds that 
all states need to take further steps to fulfil their commitments to the protection of human rights 

 

1 In January 2025, a presidential decree in the US claims to restore the „biological truth“ of a sex binary to protect women (see 
Butler 2025). 
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of intersex people and therefore concludes with an overview of further necessary political 
measures ( Chapter 5). 

What does intersex mean? 
The term intersex describes innate  sex characteristics that do not fit with established norms 
of female and male characteristics. Up to 1.7 per cent of the global population are intersex 
(OHCHR n. y.). The fact that the definition of intersex builds on the demarcation from male and 
female hints at two central aspects of intersexuality: 

One, the position, stigmatisation, and general human rights situation of intersex people is sig-
nificantly marked by the societal context in the Global North, which is characterised by a binary 
understanding of gender and  heteronormativity.2  

Two, both bodily and social experiences of intersexuality are diverse. In some people, intersex 
is found before or immediately after birth. In others, intersexuality presents in puberty or later. 
Only some variations hold serious health risks for the people affected (CoE 2017: Paragraph 
1). Oftentimes, third parties like medical staff or parents know that a person is intersex before 
they do themself. For many intersex people, being assigned one of the binary sexes is possible 
without medical interventions to make sex characteristics conform to a certain appearance. 
Sometimes, affected people only understand their situation by encountering intersexuality by 
chance (Aegerter 2023: 50). 

Importantly, intersex does not describe a person’s  gender identity. While some intersex peo-
ple identify with one of the binary categories, others may identify as non-binary or trans. It may 
happen that an intersex child is assigned female by parents and medical staff and socialised 
as such but then forms a male gender identity within the binary system. Some of these children 
may identify as non-binary. Intersexuality and gender identiy are therefore two distinct aspects. 
This underlines the social embeddedness of gender as well as the fact that gender identity and 
 gender expression are open-ended processes (Butler 1999 [1990]). As a result, Aegerter 
(2023: 48) uses the expression “Becoming intersex” to describe the engagement with and ex-
ploration of intersexuality as an identity. 

Intersexuality and medicine 
Intersex people often face a medical system that either seeks to intervene in their sex devel-
opment or has already intervened in it. Depending on the variation, surgical or hormonal inter-
ventions have historically been accepted treatments since the second half of the 20th century. 
Usually, these interventions were conducted on infants or small children as well as young peo-
ple.  

Affected intersex people have complex and different viewpoints on which interventions are 
necessary (Monro/Crocetti 2025: 100). A recent systematic review found that the medical ra-
tionale provided for interventions is mostly based on cosmetical and sex-assigning motivations, 
while arguments relating to function were deemed “unspecific and subjective” (Muschialli et al. 

 

2 More on the relationship between coloniality and intersexuality: Wall 2023: 15; Lugones 2016 [2007]. 
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2024: 23). Medical definitions like “disorders of sex development” underline how the sex char-
acteristics of intersex people are problematised as deviating from a norm. Additionally, intersex 
is understood as a biological-natural phenomenon that can and needs to be cured via seem-
ingly objective diagnostics (Garland/Travis 2020: 306). 

Info box: Examples of operations and interventions on intersex people 

Given the plurality of intersexuality, the nature of medical interventions differs. Life-saving in-
terventions address salt-wasting or when the urethra is completely closed (IGLYO, OII Europe, 
EPA 2018: S. 14). A danger for life is not present in interventions like labiaplasty, neovaginas, 
cutting or removing of the clitoris, gonadectomy, phalloplasty, or other forms of penis enlarge-
ment at toddler age (Carpenter 2018: 208). 

Intersex bodies are more often assigned female, among other reasons because “feminising” 
interventions are easier to perform. So-called “micro penises” and functional gonads are re-
moved, leading among other things to infertility (Berry 2023: 28). The construction of a neo-
vagina requires vaginal dilatation as follow-up treatment, that is, maintenance and further 
stretching of the vaginal canal. This is usually performed by the parents when children are 
small. Some affected intersex people, and some involved parents have described vaginal di-
latation as sexual abuse (ibid.: 29). 

“Correcting” hypospadias includes moving the urethral opening that might be located at the 
shaft of the penis to its tip. This operation often needs to be repeated and affected intersex 
people experience higher rates of relationship avoidance, erectile and orgasm dysfunction as 
well as general discontentment with their sex lives as compared to  endosex people (ibid.: 
28) As described above, this intervention is life-saving if there is no urethral opening at all. This 
is, however, very rare (Roen/Sterling 2023: 9). 

Human rights experts and intersex organisations have been highlighting for a long time that 
surgeries aimed at assimilating sex characteristics to female or male norms reproduce heter-
onormativity as the functionality for penetrative sex is a key reason for and aim of interventions. 
(Barry 2023: 28, Wall 2023: 17, Carpenter 2018: 209). 

Prioritising these aims over the wellbeing of intersex people harms their personality rights as 
well as their sexual and reproductive rights. Medium- to long-term effects of surgical interven-
tions can include: 

• “Lifelong, irreversible physical and mental health damages 

• Autonomy loss […] due to external determination via the medical treatment 

• Dependency on hormones (without adequate longitudinal analysis) 

• Loss of sensitivity in the genital area  

• Impossibility of realising the right to sexual self-determination  

• Loss of reproductive opportunities (childlessness often follows medical interventions) 

• […] measurable damages [from medical interventions], [sometimes] severe impair-
ments 
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• Financial strain 

• Potential trauma (without adequate psychosocial treatment) 

• Loss of basic trust and attachment to parents, caregivers, and others 

• Loss of ability to be sexually aroused or to sexually desire due to medical interventions 
as well as biographies marked by shame often linked to a life in loneliness 

• Everyday limitations to participation in life, family, and community as well as social ex-
clusion 

• Limited quality of life in old age [due to lack of concepts and lack of healthcare] 

• [life in loneliness and inner isolation due to] lacking societal acknowledgement and per-
manent exclusion“ (Güldenring et al. 2025: 16–17). 

Critics find that surgeries and interventions are not questioned enough while worries of guard-
ians are often put forward as social reason for the necessity of interventions (Garland/Travis 
2020: 309). This indicates that the medical system does not operate in a social vacuum but is 
rather marked by societal structures and legal specifications. 

Excursus: Intersectionality and Intersexuality 

 Intersectionality describes the fact that all people have complex identities and lived experi-
ences. They can therefore be affected by several forms of discrimination and/or a specific 
combination of discrimination (Crenshaw 1991). The concept further highlights how discrimi-
nation is the result of societal power relations and inequalities that need to be overcome in 
order to establish equality and justice. 

Intersex people can have different gender identities and  sexual orientation. The fact that 
surgeries on the sex characteristics of intersex children are often performed with the aim of 
ensuring the functionality of bodies for heterosexual, penetrative sex demonstrates how gen-
der and sexual identity are entangled in societal norms. Moreover, some intersex share with 
non-binary people the experience of not identifying within binary (sex or gender) categories. 
The pathologisation of sexual orientation (up until 1992 in the WHO classification) or gender 
identity (up until 2018 in the WHO classification) reflects a shared history of medical stigma 
directed at bodies or identities that deviate from binary and heteronormative norms, especially 
in the Global North. 

Postcolonial researchers have further demonstrated how bodies were normed and classified 
to legitimise colonial domination and uphold White Supremacy (Wall 2023: 15). Parts of these 
ideologies and practices persist, for example in the racist and  inter hostile discrimination of 
female athletes of Colour (Ellis 2023; Hamad 2024). 

Regarding the issue of medical interventions, the intersection of intersexuality with adultism is 
salient. Historically, the assumption was prevalent that early interventions were ideal. The 
practice also reproduces viewpoints that stipulate that parents, legal guardians, or adult med-
ical staff are better placed to make decisions for intersex people than they themselves. 
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This patronising stance is paralleled in the experiences of people affected by  ableism. Able-
ism includes the devaluation of non-conforming bodies which intersex people may also expe-
rience.  Medicalisation and  pathologisation are further shared phenomena between inter-
sex studies and activism as well as Disability Studies and social movements for the rights of 
disabled people (more on the topic: Orr 2022). 

The complex relationship between access to medical services, patient-doctor interactions, and 
discrimination along the lines of  classism is also important to consider. There is a correlation 
between unequal health outcomes and being poor (Trabert 2025: 190ff.). Additionally, access 
to healthcare and medical information, communication around diagnoses and treatment, and 
trust and mutual respect in doctor–patient interactions are shaped by class-based power ine-
qualities (Dubbin et al. 2013: 114).  

Organisations of intersex people also find common causes with feminist organisations. It has 
already become clear that intersex people are negatively affected by the restrictions of the 
binary gender order and heteronormativity, which are corner stones of patriarchal structures. 
Similarly, parallels between female and  intersex genital mutilation link intersex and feminist 
struggles.  

As a result of these multiple connections, demands for the equality of intersex people question 
the same power relations, such as patriarchy, binary gender order, heteronormativity, White 
supremacy, or normalcy. Defending human rights is crucial for all people, in particular those 
belonging to vulnerable groups. Intersex equality is therefore not just fundamental for intersex 
people with diverse, intersectional identities but it is also conducive to the equality of further 
societal groups. This is demonstrated in solidarities between various civil society organisa-
tions. 

Intersexuality and the law 
In many states of the Global North, professionals assisting births are required to record the 
sex of new-borns, typically offering only a binary choice – male or female (FRA 2015: 4) alt-
hough the last decade has seen more states offer diverse or other options. Another question 
for the equality of intersex people is whether and how this entry is changeable later. 

The legal system thus may set a framework that discriminates against intersex people. States 
also can set the parameters for medical interventions, for example by defining the rights of 
people in medical treatment or distinguishing between legal and illegal interventions. The legal 
framework can also implement and foster support and healthcare infrastructure. 

Hence, governments can try to ensure that interventions violating human rights are stopped. 
A major regulation is an operation ban on the sex characteristics of intersex children. Several 
European states like Malta, Portugal, Germany, Iceland, Greece, and Spain as well as non-
European states like Columbia or Uruguay have introduced such an operation ban (Equaldex 
2025). Austria and Belgium have debated law proposals to ban operations (ILGA Europe 
2025c). 
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At the same time, Monro et al. (2023: 7) find a big gap between international human rights 
declarations for the equality and protection of the human rights of intersex people and political 
measures at national levels. 
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International and European frameworks for the equa-
lity of intersex people 

United Nations: International basis for the human rights of intersex 
people 
In 2019, the High Commissioner of the United Nations for Human Rights stated in the Back-
ground Note Human Rights Violations Against Intersex People that awareness about the ex-
periences of intersex people has been significantly heightened thanks to the work of human 
rights defenders and intersex activists. The chapter on forced and coercive medical interven-
tions highlights the parallels between female and intersex genital mutilation (OHCHR 2019: 
17-18) and criticises forced and coercive medical interventions on intersex children as violating 
the following human rights (OHCHR 2019: 12): 

• right to the security of person,  

• right to bodily and mental integrity,  

• freedom from torture and ill-treatment, and freedom from violence, 

• right to health (including a right to free and informed consent and sexual and reproduc-
tive rights),  

• right to legal capacity,  

• right to non-discrimination, 

• right to privacy, 

• children’s rights. 

The Technical Note on the Human Rights of Intersex People. Human Rights Standards and 
Good Practices of the Office of the High Commissioner for Human Rights from 2023 confirms 
human rights standards for the protection of intersex people and asks states to: 

• Prohibit forced or coerced medical interventions with respect to intersex characteristics, 
such as non-emergency medical interventions performed without full, free, and in-
formed consent. 

• Combat infanticide and other forms of violence against intersex children. 

• Ensure full and equal access to health care. 

• Prohibit and combat discrimination against intersex persons, including in education, 
employment, healthcare settings, in recreational activities, sports and all aspects of 
cultural life, and access to services. 

• Ensure access to justice and effective remedy. 

• Provide persons’ full access to their own medical records. 

• Ensure legal recognition of gender identities (OHCHR 2023). 

The United Nations Human Rights Council passed the resolution Combating discrimination, 
violence and harmful practices against intersex persons in March 2024, imploring states to 
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increase their efforts to combat discrimination, violence, and harmful practices against and on 
intersex people (UN 2024). The Resolution further tasks the High Commissioner for Human 
Rights with writing a report on discriminating legislation, violence, and harmful practices 
against intersex people globally. 

Treaty bodies of the United Nations have increasingly warned about the situation of intersex 
people: more than 500 concluding statements of Treaty Bodies between 2009 and 2017 have 
demanded better protection for the human rights of intersex people (Zelayandia-Gonzalez 
2023: 4). Particularly addressing European states, the practice of unnecessary medical inter-
ventions has been criticised (ibid.: 14). 

At the same time, human rights defenders for intersex people criticise that the World Health 
Organisation (WHO) has not changed the International Statistical Classification of Diseases 
and Related Health Problems (ICD) to remove the framing of variations of sex developments 
as ‘disorders of sex development’ (Carpenter 2018; OII Europe 2018). Activists demand 
change as the understanding of intersexuality as ‘disordered’ majorly informs reasoning and 
legitimation of medical interventions. Carpenter (2018: 212) further suggests introducing a new 
code for intersex genital mutilation to grant affected intersex people better access to healthcare 
and treatment of any health issues resulting from the mutilation. 

WHO researchers have published a systematic review of medical interventions on the sex 
characteristics of intersex people in 2024. This was the first time that the institution has sys-
tematically looked at this issue. The researchers demand an end to non-consensual, non-life-
threatening medical interventions in their review (Muschialli et al. 2024: 31). The authors de-
scribe irreversible, elective, “sex-normalising” interventions as “unethical” without the free, full, 
and informed consent of the affected person. Therefore, the authors call on national decision-
makers and medical regulatory bodies to effectively prohibit such interventions in order to pro-
tect and promote the right to best attainable physical and mental health for intersx people 
(ibid.). 

So, major progress has been made in the United Nations in the last decade regarding a better 
understanding of the human rights situation of intersex people as well as the explicit articulation 
of the need of state intervention to protect intersex people from human rights violations and 
discrimination. Both in terms of implementation at national level but also with a view to the ICD 
of the World Health Organisation, there is need for further action. 

Council of Europe: Human rights standards for intersex people  
Similarly to the United Nations, the Council of Europe has reacted to pressure from civil society 
organisations and intersex activists in the 2010s and increasingly raised awareness of the 
situation of intersex people. Resolution 1952 (2013) of the Parliamentary Assembly of the 
Council of Europe (PACE) Children’s rights to physical integrity fundamentally questions early 
medical interventions on the sex characteristics of intersex children (CoE 2013). 

The 2015 Issue Paper Human Rights and Intersex People of the then Commissioner for Hu-
man Rights Nils Muižnieks criticises the medicalisation of intersexuality (CoE 2015). The Issue 
Paper further confirms that medical interventions on the sex characteristics of intersex children 
violate various human rights, including the right to life, the right to freedom from violence and 
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torture, the right to privacy, the right to health, and children’s rights. The Issue Paper also 
problematises requirements for binary and early determinations of legal personhood as well 
as gaps in anti-discrimination legislation.  

The Parliamentary Assembly of the Council of Europe asks Member States to among other 
things ban unnecessary medical interventions on the sex characteristics of intersex children in 
its Resolution 2191 (2017) Promoting the human rights of and eliminating discrimination 
against intersex people (CoE 2017). 

To date, landmark rulings of the European Court of Human Rights on the rights of intersex 
people are absent. This is despite the fact, that the Court has seen several claims from intersex 
people since the end of 2010, which have led to growing awareness and debate of the human 
rights situation of intersex people (Rak 2024). In M v France 2022, an intersex person had 
sued for being subjected to “feminising” medical interventions. The Court dismissed the claim 
as inadmissible due to technical reasons (ECHR 2022). Yet, OII Europe (2022a) estimates that 
the decision sets a basis for categorising intersex genital mutilation as a violation of the prohi-
bition of torture and inhumane and degrading treatment as formulated in Article 3 of the Euro-
pean Convention of Human Rights. 

In Y v. France, an intersex people had claimed a violation of their right to private life due to the 
lack of options to put neutral or intersex in the birth register. In its decision, the Court ruled that 
this does not constitute a violation of this human right (ECHR 2023). OII Europe (2023b) has 
strongly criticised this decision and demanded better protection for the human rights of intersex 
people. 

On October 7 20253, the Committee of Minsters of the Council of Europe has unanimously 
adopted the Recommendation on equal rights for intersex persons (CoE 2025). In this recom-
mendation, member states are asked to act in several policy fields to better protect the human 
rights of intersex persons. 

These include bans of medical interventions on the sex characteristics of intersex people with-
out their prior, free, informed, express and documented consent. Legislation on legal per-son-
hood, anti-discrimination protection, and family law should also better address the needs of 
intersex people. Training and awareness-raising measures for a better understanding of the 
needs of intersex people in several areas of life are recommended, too. 

European civil society organisations like OII Europe (2025b) and ILGA Europe (2025a) judge 
the adoption of the Recommendation as a „watershed moment“ for the equality of intersex 
people in Europe. 

To sum up, there have been many positive developments regarding the acknowledgement and 
protection of the human rights of intersex people in the Council of Europe in the past years. At 
the same time, gaps and weaknesses remain in the implementation by member states as well 

 

3 The paragraphs on the Council of Europe Recommendation have been updated in October 2025. For all other information in 
this Expertise, research was concluded in May 2025 unless otherwise indicated.  
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as in the jurisprudence of the European Court of Human Rights. The upcoming recommenda-
tion for the equality of intersex people can provide a basis for pushing forward momentum for 
political reform. 

European Union: Visibility of the human rights of intersex people in 
EU documents 
The visibility of the human rights of intersex people has also been increasing in the EU. The 
booklet Promoting the Enjoyment of all Human Rights by Lesbian, Gay, Bisexual and 
Transgender People of the Council of the EU, for example, mentions in 2010 that intersex 
people might, similarly to trans people, be negatively affected by being assigned a sex/gender 
at birth (Council of the EU 2010: 8). 

The report on the EU Roadmap against homophobia and discrimination on grounds of sexual 
orientation and gender identity of the Committee on Civil Liberties, Justice and Home Affairs 
of the European Parliament demands the implementation of human rights for intersex people 
(EU Parl 2014). 

In 2015, the European Union Agency for Fundamental Rights (FRA) published the report The 
Fundamental Rights Situation of Intersex People. The report names medical interventions on 
intersex children as well as requirements for binary and early registration of legal personhood 
as human rights violations (FRA 2015). And while the first LGBT Survey 2012/13 did not sys-
tematically gather data on intersex people, the LGBTIQ Survey II (FRA 2020) and II (FRA 
2024) have been expanded to include intersex people as a surveyed group. 

In its Resolution The rights of intersex people, the European Parliament asked Member States 
in 2019 to follow the example of Malta and Portugal and introduce operation bans on the sex 
characteristics of intersex children. Members of parliament further oppose the medicalisation, 
pathologisation, and resulting stigmatisation of intersexuality and demand flexible processes 
for birth registration as well as a clear acknowledgement of sex characteristics as grounds for 
discrimination (EU Parl 2019). 

The LGBTIQ Equality Strategy 2020–2025 of the European Commission addresses the human 
rights of intersex people and the necessity to protect them from discrimination and hate crimes 
(EU COM 2020). ILGA Europe (2023) criticises in their two-year evaluation of the strategy that 
the measures in the strategy seem to focus on sexual orientation and thus neglect questions 
of sex characteristics and gender identity. The Commission’s own progress report announces 
a forthcoming publication of a study on the socioeconomic situation of intersex people (EU 
COM 2023: 11). However, this study remains unpublished (cf. EU Parl 2024). 

The LGBTIQ Equality Strategy 2026–20304 of the European Commission acknowledges and 
criticises intersex genital mutilation as harmful practice (EU COM 2025). Overall, however, 
concrete measures with a view to protecting intersex human rights are missing from the docu-

 

4 The paragraph on the new LGBTIQ Strategy was added in October 2025. 
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ment (ILGA Europe 2025b). In the context of non-discrimination, for example, sex characteris-
tics are not mentioned. It thus seems improbable that the Commission will advocate to estab-
lish sex characteristics as grounds for discrimination. 

Civil society actors and some decision-makers are working hard to introduce sex characteris-
tics as grounds for discrimination in legally binding EU documents like the Directives on stand-
ards for equality bodies. As a first step, they succeeded in getting a mention of sex character-
istics as part of the definition of a ‘victim’ of discrimination in the Directive of the European 
Parliament and of the Council on standards for equality bodies in the field of equal treatment 
and equal opportunities between women and men in matters of employment and occupation 
(OII Europe 2024a). That is, the Directive asks Member States to ensure that equality bodies 
provide assistance to ‘victims’ of discrimination. In Recital 23 and in Article 6 of the Directive, 
sex characteristics is mentioned as a descriptor of someone affected by discrimination (ibid.). 
Establishing sex characteristics as grounds for discrimination remains an aim for further legis-
lation for intersex activists. 

The parliamentary draft for the Directive on combating violence against women and domestic 
violence further included a condemnation of intersex genital mutilation in parallel to the con-
demnation of female genital mutilation (OII Europe 2024b). In negotiations with the Council of 
the EU however, these formulations have been erased from the final and adopted Directive on 
combating violence against women and domestic violence (Sprang 2024). 

Intersex genital mutilation is presumably part of the Commission Recommendation on harmful 
practices. In October 2024, civil society organisations demanded the publication of this recom-
mendation, which has been stalled (IPPF EN et al. 2024). Commissioner Hadja Lahbib (2025) 
has announced that it will be published in 2025, but it has not been released yet. 

To conclude, there is visible engagement with questions of the protection of the human rights 
of intersex people in the EU. At the same time, EU institutions seem somewhat reluctant to 
record this in legally binding documents. 

The upcoming renewal of the EU Commission Strategy on LGBTIQ Equality 2026–2030 there-
fore needs to focus on clear commitments to measurable outcomes of effective actions to pre-
vent medical interventions on the sex characteristics of intersex children. It should further in-
troduce options for non-binary sex entries and accompanying rights (marriage, parenthood) 
and to improve anti-discrimination legislation. 
  



Regulations protecting intersex people 

12 

 

Regulation Germany, Malta, and Portugal 
The human rights discussion has shown that unnecessary, non-consensual medical interven-
tions on intersex children violate their human rights. States committed to the protection of hu-
man rights need to act. As mentioned above, only a few states have introduced bans of these 
interventions yet.  

Case studies 

MALTA was the first European state to introduce a ban on interventions on the sex character-
istics of intersex children with the Gender identity, gender expression and sex characteristics 
act (abbreviated as GIGESC below) in 2015. The law has been slightly amended to make it 
more comprehensive a few times since then. One peculiarity of the case is the fact that medical 
interventions (except for hypospadias surgeries) were not taking place in Malta even before 
the ban. This also meant that there was little to no pushback from the medical establishment 
against the law (Travis/Garland 2025). 

In 2018, PORTUGAL adopted the Direito à autodeterminação da identidade de género e ex-
pressão de género e à proteção das características sexuais de cada pessoa. Lei n.º 38/2018, 
de 07 de Agosto [Law on the self-determination of gender identity and gender expression and 
on the protection of the sex characteristics of each person] (abbreviated as Lei nº 38 below)5.  

GERMANY passed the Gesetz zum Schutz von Kindern mit Varianten der Geschlechtsentwick-
lung [Law to protect children with variants of sex development] (abbreviated as SchuKiVdG 
below) in 2021. With this law, § 1631e Bürgerliches Gesetzbuch (BGB) [Civil Law] on the treat-
ment of children with variants of sex development was introduced. 

The three case studies can be instrumental in understanding the variety of regulation on the 
topic in Europe. They are the first states to have introduced regulation, potentially allowing to 
see some of the implementation of the laws. While MALTA is often seen as a pioneer and best-
case example (Ní Mhuirthile 2018), PORTUGAL has received a lot more criticism for potential 
gaps in the legislation (StopIGM/Zwischengeschlecht 2019: 11). At the same time, as will be-
come clearer below, the PORTUGUESE law explicitly enables civil society organisations to col-
lectively defend individual rights, and seeks to mainstream education about intersexuality. Both 
these aspects are missing in the GERMAN and MALTESE cases. The GERMAN case is the only 
one stipulating a full evaluation of the law due in 2026. 

Methodological approach 

Not all surgical bans offer the same level of protection for the human rights of intersex individ-
uals. To address this, the Organisation Intersex International Europe (OII Europe) has devel-
oped a set of indicators for effective policymaking on medical intervention bans concerning 
intersex people. These indicators are based on scientific findings, human rights principles, es-
tablished best practices, and the demands voiced by the intersex community (OII Europe 
2023a: 3). 

 

5 Portuguese texts have been translated using DeepL. 

https://legislation.mt/eli/cap/540/eng/pdf
https://legislation.mt/eli/cap/540/eng/pdf
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=2926&tabela=leis&ficha=1
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=2926&tabela=leis&ficha=1
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=2926&tabela=leis&ficha=1
https://www.bmj.de/SharedDocs/Downloads/DE/Gesetzgebung/BGBl/Bgbl_Varianten_der_Geschlechtsentwicklung.pdf?__blob=publicationFile&v=3
https://www.bmj.de/SharedDocs/Downloads/DE/Gesetzgebung/BGBl/Bgbl_Varianten_der_Geschlechtsentwicklung.pdf?__blob=publicationFile&v=3


Regulations protecting intersex people 

13 

 

This paper examines the regulatory approaches in GERMANY, MALTA, and PORTUGAL applying 
OII Europe's indicators. The analysis is primarily based on desktop research, which includes 
relevant legal texts and other key documents. such as, where available, medical guidelines or 
governmental health strategies, as well as statements and perspectives from civil society or-
ganisations. It is further informed by background consultations with governmental experts and 
a team member from OII Europe. 

The indicators are presented in the accompanying info boxes and are quoted directly from OII 
Europe (2023a). A separate tabular overview published by OII Europe (2025a) illustrates the 
extent to which various European regulations align with these indicators. The indicator-based 
assessment in this paper may differ slightly from the contents of the table, allowing for more 
discussion of the status quo (e.g., through assessments such as “partly met”). 

OII Europe indicators in Germany, Malta, and Portugal 
The first four indicators are intended to provide comprehensive protection of intersex 
people from intersex genital mutilation: 

1 Prohibition of non-vital, non-consensual interventions or treatments 

Medical interventions or treatments of sex characteristics are to be prohibited, unless the in-
tersex person is legally capable to give prior, free, explicit and fully informed consent.  Indi-
cator 13 further establishes a framework for consent. 

If an individual with a variation of sex characteristics is not legally able to provide consent, all 
interventions or treatments on that person’s sex characteristics are prohibited unless the inter-
vention or treatment is vital ( indicator 12); with the following exception: 

• If a mature minor or an adult with a variation of sex characteristics who is not legally 
able to provide consent wishes for a non-vital intervention or treatment, the intervention 
or treatment may be carried out, provided the following criteria are met: 

• the individual has expressed their explicit wish for such an intervention or treat-
ment. 

• the individual’s capacity to consent has been assessed positively by an inde-
pendent third party with the necessary professional qualification who is not con-
nected with the health practitioner, the multidisciplinary medical team or the 
health care facility providing medical care related to the persons’ variation of 
sex characteristics and/or performing the potential intervention or treatment. 

• the individual has provided their prior, free, explicit, and fully informed consent.  

• a system is set up to monitor the compliance with the above steps; the steps 
have been documented; and the documentation is easily accessible to the in-
tersex person (OII Europe 2023a: 4). 
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In GERMANY, this indicator is partially met as Paragraph 1631e Section 1 BGB defines: „Per-
sonal custody does not encompass the right to authorise the treatment of a child with a variant 
of sex development who is unable to consent or to perform this treatment in cases where the 
treatment is only given with the intention to align the bodily appearance of the child to the one 
of female or male sex.“  

However, this does not constitute a complete ban on authorizing these treatments. If another 
or additional reason (besides aligning bodily appearance) is provided, medical intervention 
may still be permitted under the narrow conditions outlined in Paragraphs 1631e Sections 2–
5 of the BGB. 

Intersex civil society actors criticise gaps in the legal text. In a concrete case of the ruling of a 
Family Court that OII Europe and OII Germany (2024) estaimate to be exemplary (ibid.: 1), an 
intervention deemed necessary for health reasons by the Court (namely the treatment of a 
sinus urogenitalis where the urethra and vagina are joined) was approved while allowing for 
further, cosmetic surgery (in this case creating a neovagina to align with female sex) on a one-
year old (ibid.: 3-4). The judgement explicity mentions alignment with female sex and potential 
for penetrative sex as motivations for the interventions (ibid.: 5-6) and disregards the health 
risks and effects of these interventions (ibid.: 7). It can be concluded that the judgment accepts 
and reproduces medical and pathologising assumptions of intersexuality and neglects the right 
of the child to bodily integrity (ibid.: 7-8). 

In MALTA, this indicator is also mostly met by Article 14 Paragraph 1 GIGESC stating: „It shall 
be unlawful for medical practitioners or other professionals to conduct any sex assignment 
treatment and, or surgical intervention on the sex characteristics of a minor which treatment 
and, or intervention can be deferred until the person to be treated can provide informed con-
sent“. 

However, an exception is made for cases in which the “minor gives informed consent through 
the person exercising parental authority or the tutor of the minor” (ibid.). An interdisciplinary 
team can support persons exercising parental authority in “exceptional circumstances” (Art. 14 
Par. 3 GIGESC). Medical treatments “driven by social factors” are banned (ibid.).  

A weakness of the regulation is that exceptional circumstances and social factors are not fur-
ther defined (Cools et al. 2024: 502; background information OII Europe). Vague terminology 
and missing criteria for the exceptional cases in which persons with parental authority can 
authorise interventions for the minor limit the scope of the protection. 

In PORTUGAL, this indicator is also mostly met. Article 5 Lei nº 38 provides: „Apart from situa-
tions in which there is a proven threat to their health, surgical, pharmacological, or other treat-
ments and interventions that are linked with changing the body and sex characteristics of in-
tersex minors are prohibited as long as the minor’s gender identity is not manifested“. 

It is unclear, however, when and how gender identity can be seen as manifested (Valente 
2024). On top of that, the law does not clarify that the gender identity must be manifested by 
the self-determination of the child/minor. As a result, persons exercising parental authority or 
medical staff might be able to assign gender identity (background information OII Europe). 
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2 Comprehensive definition of prohibited treatments and interventions 

This indicator is met when the law targets all kinds of non-vital, non-consensual medical and/or 
surgical interventions on the person’s sex characteristics and/or hormonal treatments on the 
person‘s sex characteristics, including medical interventions or treatments performed before 
the birth of the child.  

Sex characteristics include the person’s sexual anatomy, hormone levels, reproductive organs, 
and/or chromosome patterns (OII Europe 2023a: 5).  

The GERMAN 1631e BGB does not entail a comprehensive definition on prohibited treatments 
or interventions. Following a converse conclusion from Paragraph 1631e Section 2 BGB, all 
interventions are covered by the fundamental prohibition. Therefore, this indicator can be seen 
as met. 

The accompanying reasoning for the law states that surgical interventions on the internal or 
external sex characteristics of a minor also hormonal or pharmaceutical treatments are pro-
hibited if they can change the sexed bodily appearance and the treatment is given with the 
intention of aligning the child to one of the sexes in a binary gender order (Deutscher Bundes-
tag 2020: 26). 

At the same time, the ruling of the Family Court cited above (OII Europe/OII Germany 2024) 
shows that this intention of the law is not sufficiently applied. 

The MALTESE prohibition is comparatively comprehensive and meets the indicator as any sex 
assigning treatment and surgical interventions on sex characteristics are banned. 

The PORTUGUESE law does not define concrete, prohibited measures but it does exclude sur-
gical, pharmacological, or other treatments or interventions that change bodily appearance or 
sex characteristics. The indicator can therefore be considered partly met. 

3 Inclusion of all variations of sex characteristics 

This indicator is met when no variation is excluded from the prohibitions set out, for example 
by excluding specific diagnoses, related to variations of sex characteristics. 

“Variation of sex characteristics” refers to any innate variation of a person’s primary or second-
ary sex characteristics that is not aligned with societal norms of female or male sex character-
istics in appearance or function, including sexual anatomy, reproductive organs, hormonal 
structure and/or levels and/or chromosomal patterns (OII Europe 2023a: 5).  

This indicator is not met sufficiently in GERMANY. The German law uses the term „variants of 
sex development“. A legal definition of this term is not provided. According to the rationale laid 
out in the documentation of the German Parliament (2020: 25), the term is deliberately chosen 
to accont for changes following potential developments in medical categorisations. The S2k 
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medical guideline6 uses this term and draws on the classification of the Chicago Consensus7 
(Leitliniengruppe 2024: 47). 

The Federal association of intersex people (IM e. V. 2023) warns that the lack of a legal defi-
nition of “variants of sex development” can lead to surgeries continuing being performed when 
medical staff do not diagnose an intersex person as having a “variant of sex development” and 
provides a different reason for the intervention on sex characteristics. As a result, interpretative 
authority remains in the medical system rather than the law, reproducing pathologising and 
medicalising notions (OII Europe 2021). 

This indicator is met in MALTA, as all variations are covered. No terms (like intersexuality or 
variations of sex developments itself) are mentioned in the first place. By prohibiting any treat-
ment or surgeries of the sex characteristics of minors and using a comprehensive definition of 
sex characteristics (Article 2 GIGESC) like the one OII Europe uses, interpretative authority is 
taken away from the medical system.  

This indicator is not met in PORTUGAL. The Portuguese law does not elaborate on how varia-
tions of sex developments are understood, nor does it define intersexuality. As the ban prohib-
its interventions on intersex minors, this is a problematic gap. 

4 Accountability for healthcare professionals 

This indicator is met when penalties exist for healthcare professionals who commit, attempt to 
commit, or assist in performing any non-vital, non-consensual medical treatments or interven-
tions on the sex characteristics of persons with a variation of sex characteristics. 

Legal sanctions should also be envisioned for the conduct of healthcare professionals referring 
the parents or legal guardians of an intersex minor to healthcare professionals abroad for the 
purpose of having the latter perform a prohibited intervention or treatment (OII Europe 2023a: 
5). 

This indicator is partly met in GERMANY: any medical treatment or intervention is punishable as 
bodily harm by Paragraph 228 Strafgesetzbuch (StGB) [Criminal Code] when performed with-
out effective consent. As a result, the preconditions set out in Paragraph 1631e BGB as well 
as general duties to comprehensively inform patients according to § 630e BGB need to be 
complied with. Paragraph 1631e BGB confirms that persons exercising parental authority can-
not consent or authorise interventions in lieu of the affected person themselves. 

A specific criminalisation of intersex genital mutilation is, however, not defined. Intersex activ-
ists criticise this omission as well as the lack of addressing potential circumvention of the pro-
hibition by having surgeries performed abroad (OII Europe 2021). 

 

6 These kinds of medical guidelines are non-binding medical recommendations for best practices in healthcare. 

7 The Chicago Consenus is a document by medical experts laying out which indications and treatments are present and useful 
for intersexuality. Intersex people have welcomed a stronger focus on patient-centred treatment, particularly in contrast to previous 
approaches (Gramc 2023: 67). At the same time, the Chicago Consensus classifies intersexuality as „disorder“ (Machado 2008) 
and ignores studies and experiences on the negative effects and damages following surgeries at an early age (Monro/Crocetti 
2025: 93). 
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This indicator is mostly met in MALTA: Article 14 (2) GIGESC defines that medical staff and 
other practitioners who breach the law can be sanctioned with imprisonment of up to five years 
or a fee between 500 and 1000 Euros. 

There are, however, no stipulations on referring intersex children’s families abroad (back-
ground information OII Europe). 

This indicator is partly met in PORTUGAL. Criminalisation is regulated in a similar way as in 
Germany: Article 156 of the Portuguese Criminal Code sanctions medical treatments or inter-
ventions that are performed without the consent of the patient. Sanctions can include up to 
three years of imprisonment or a fee. A range for the fee is not given. 

 

Element 5 is essential to ensure effective implementation of a legal prohibition of inter-
sex genital mutilation: 

5 Effective monitoring mechanism 

This indicator is met when an independent and effective monitoring mechanism is established 
to assess the implementation of the prohibition of non-vital, non-consensual interventions on 
persons with a variation of sex characteristics. This includes: 

Establishing a monitoring body tasked with submitting an evaluation report. The report should 
include: 

• an evaluation of the implementation of the law and, where suitable, proposals for clos-
ing gaps, including but not limited to amending provisions; 

• a monitoring of the number and nature of interventions performed in the country; 
• a monitoring of the consent process; 
• consultations with organisations representing the national intersex community as part 

of the evaluation process (OII Europe 2023a: 6). 

In GERMANY, this indicator is partly met. On the one hand, Article 6 of SchuKiVdG intends an 
evaluation of the effectiveness of the regulation within five years of it entering into force. On 
the other hand, continuous monitoring mechanisms on the effectiveness of the law nor proto-
cols allowing for transparency of decision-making are provided. 

Neither MALTA nor PORTUGAL have intended an evaluation or a continuous monitoring mecha-
nism. Therefore, the indicator remains not met. In MALTA, the law implies the setting up of an 
interdisciplinary team to ensure that decision-making is in the best interest of the minor. The 
team can potentially be appointed when the report of the working group tasked with develop-
ping medical guidelines and constituted of in equal parts human rights, psychosocial, and med-
ical experts (see elaborations for  indicator 9) has been published (background information 
OII Europe). The fact that MALTESE lawmakers have amended the law several times since its 
introduction also shows the willingness to improve the protection of intersex children. 
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Elements 6, 7, and 8 are essential to ensure access to truth, justice, and reparations (6 
and 7) and to guarantee their right to health (7 and 8): 

6 Access to truth, justice, and reparations 

This indicator is met when the law ensures that access to effective complaints procedures and 
remedies, including reparation for past harm, is guaranteed. This includes: 

• The provision of psychological and other support tailored to the specific needs of the 
person, including medical treatment needed as a consequence of having been sub-
jected to a prohibited intervention or treatment. 

• The extension of the statutes of limitation to ensure that the person is able to access 
redress and to enable investigation, prosecution, trial, and judicial decision – the ex-
tension should accommodate the fact that intersex persons subjected to violations of 
their bodily integrity and self-determination may need a significantly long time to re-
cover from trauma. The limitation period for violations which occurred when the person 
was a minor, should only start on the day the person reaches maturity. 

• The issuing of a public apology which provides adequate acknowledgement of the suf-
fering and injustice caused to intersex people in the past. 

• The establishment of a compensation fund for past harm. 
• Effective monitoring and evaluation of the effectiveness of the procedures and reme-

dies which have been established to account for past harm caused by non-vital, non-
consensual medical treatments or interventions (OII Europe 2023a: 5f.). 

In 2021 for example, the respective Dutch minister offered a public apology to transgender and 
intersex people who had been subjected to surgeries in the past and established a compen-
sation fund (Gregory 2021). Sweden has taken similar measures (Lange 2022: 37). 

Acknowledging past harm that intersex people have experienced through being subjected to 
surgeries that they could not consent to can also take the form of apologies by hospitals or 
medical staff. Intersex activists had been campaigning for an apology of a children’s hospital 
in Chicago (USA), which did issue an apology in 2020 (Knight 2020). 

This indicator is not met in any of the case studies. 

In GERMANY, no public apology, compensation funds, extension of limitation periods, psycho-
logical support, nor effective monitoring and evaluation of procedures and remedies exist.8 

The same is true for PORTUGAL (background information Portugal) and MALTA. In MALTA, af-
fected intersex people can seek civil redress through the Maltese Courts and will have access 
to all rights and remedies offered by Maltese law (background information Malta). 

 

8 The governmental coalition treaty 2021–2025 did include the announcement of a compensation fund for transgender and inter-
sex people „who had been affected by bodily harm and forced divorce due to previous legislation“ (SPD / Bündnis 90/Die Grünen 
/ FDP 2021: 120). However, this has not been implemented. The governmental coalition treaty 2025–2029 does not include 
concrete measures but declares „We will observe the rights of transgender and intersex people“ (CDU / CSU / SPD 2025: 104). 
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7 Accessibility of medical records 

This indicator is met when all relevant medical information is easily accessible to the person 
with a variation of sex characteristics, or to their parents or legal guardians through the per-
son’s medical records. To this aim: 

• The full information, including information about the diagnoses related to the person’s 
variation of sex characteristics, the decision-making process in relation to the interven-
tion or treatment and the intervention or treatment itself, should be mandatorily rec-
orded in the person’s patient file. 

• The retention period for accessing medical records should be such that a person who 
may have been subjected to a treatment or intervention as a minor can access their 
files also as an adult. This will allow for comprehensive health care throughout their life 
and allow for seeking redress, if relevant.  

• In order to ensure the latter, the retention period should at minimum be extended to 
match the statutes of limitation (OII Europe 2023a: 7). 

In GERMANY, the aspects of this indicator are mostly covered. Paragraph 1631e Section 6 BGB 
states: „The person medically treating the patient as per Paragraph 630a needs to store the 
patient file until the day that the patient turns 49 when internal or external sex characteristics 
have been treated.“ Additionally, Paragraphs 630f BGB and 630g BGB define what should be 
content of the patient file and ensure the accessibility of files. 

Intersex activists criticise that no central register for intersex patients has been introduced (IM 
e.V. 2021). 

In MALTA and PORTUGAL (background information Portugal), no aspects of this could be found.  

8 Provision of tailored support 

This indicator is met when persons with a variation of sex characteristics are entitled to receive 
quality healthcare based on the individual’s physical needs, along with individually tailored 
psychological or psychosocial counselling by trained professionals, and peer support and 
counselling. 

This support should be available to the person and their parent(s) or guardian(s) / families, 
from the moment the variation is determined, including before birth, and throughout the per-
son’s life, if necessary (OII Europe 2023a: 7). 

In GERMANY, this indicator is partly met. There is no legal right to support. The S2k guideline 
recommends, however, that intersex people and their families are offered psychological sup-
port as well as peer support or contact to peer groups from the start (Leitliniengruppe 2024: 
4).  

Additionally, the Federal Ministry for Health has funded projects to improve the healthcare 
infrastructure for people with variations of sex development (DSDCare) (duration 2020–2023) 
and to offer trainings and information for people with variations of sex development and those 
close to them (Empower-DSD) (duration 2019–2023) to improve healthcare. 
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In MALTA, this indicator is met: Article 15 Paragraph 1 GIGESC formulates the right to informed, 
sensitive, and tailored psychosocial support by psychologically or medically qualified staff as 
well as peer support for all intersex people for as long as needed from diagnoses or self-
referral. 

In PORTUGAL, this indicator is not met. Lei no 38 does not introduce any requirements to provide 
psychological or psychosocial support for intersex people and their families. However, Article 
11 Paragraph 1 Lei no 38 states that the state needs to ensure the provision of gender affirming 
treatments for persons who seek them. This is crucial for transgender people but may also be 
useful to some intersex people. 

 

Elements 9, 10, and 11 are essential to ensure that a human-rights based and  de-
pathologising perspective on persons with a variation of sex characteristics is being 
mainstreamed among professionals and the general public and that “othering” of per-
sons with a variation of sex characteristics is put to an end: 

9 Human rights compliant access to health 

This indicator is met when a human rights compliant and human rights affirming framework for 
healthcare services is set up, which upholds the intersex person’s right to bodily integrity and 
self-determination. This includes: 

• Provision of mandatory training for healthcare professionals – such as doctors, mid-
wives, psychologists and other professionals working in the health sector. 

• Creation of an independent working group to review and revise relevant national med-
ical protocols and guidelines from a de-pathologising, patient-centred perspective. 

• The working group should be composed in equal parts of human rights experts, 
intersex peer experts, psycho-social professionals, and medical experts. 

• It should carry out its work within a limited period of time laid down in the law 
(OII Europe 2023a: 8). 

In GERMANY, this indicator is partly met. In the explanation to the law, the human rights context 
of the law proposal is elaborated (Deutscher Bundestag 2020: 13) as well as the international 
commitment of Germany to human rights (ibid.: 21). The S2k medical guideline also refers to 
human rights but sets up some tension between the right to the best possible health and the 
right to bodily integrity (Leitliniengruppe 2024: 3). Travis and Garland (2025) warn against dis-
course in which human rights language can become co-opted by medical associations pitting 
surgeries as expression of the right to the best possible health against the right to bodily integ-
rity. 

At the same time, the medical guideline was written with intersex organisations but not with 
further human rights experts as demanded in the indicator. Mandatory training for healthcare 
professionals is also not prescribed in the law. 
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In MALTA, this indicator is partly met. Article 16 Paragraph 1 GIGESC says to commission a 
working group for the development of medical guidelines. The working group is to be com-
posed in equal parts of human rights experts, psycho-social professionals, and medical experts 
and should finish their work within a year of being set up. The working group was, however, 
not constituted immediately as there were conflicts about what makes a human rights expert 
and what intersexuality entails. Additionally, many political changes in the responsible govern-
ment department made it difficult to set up the group (Bartolo Tabone et al. 2024: 8). In 2024, 
the Intersex Medical Protocol was finalised and is being checked by the Maltese Ministry for 
Health and Active Ageing (background information Malta). Once the protocol has been pub-
lished, an interdisciplinary team for the decision-making process is to be appointed (back-
ground information OII Europe, see also  indicator 5). 

In PORTUGAL, this indicator is partly met. Article 4 Lei no 38 states: “Every person has the right 
to keep their primary and secondary sex characteristics”. 

”The General Directorate of Health will define an intervention model within 270 days in the form 
of technical guidelines and norms that medical staff will need to apply in the context of ques-
tions around gender identity, gender expression, and sex characteristics of a person“ (Art. 11 
(2) Lei no 38). The composition of the working group of the General Directorate is not pre-
scribed. 

The mentioned technical guidelines and norms could not be found, but the LGBTIQ Health 
Strategy of the government 2019 declares that medical guidelines need to comply with inter-
national human rights and children’s rights charters (Ministério da Saúde/Direção-Geral da 
Saúde 2019: 19). 

So, while there is clear verbal and legal commitment to human rights in PORTUGAL, the appli-
cation of these is less clear. 

10 Provision of training for professionals 

This indicator is met when the law establishes educational and awareness raising measures, 
including sensitivity training, for professionals working in the field of education, law, including 
health law, and law enforcement, among others. 

Such measures should ensure the inclusion of comprehensive, affirmative, accurate, human-
rights based information about the specific needs of persons with a variation of sex character-
istics (OII Europe 2023a: 9). 

In GERMANY, this indicator is not met to the extent foreseen by OII Europe. While DSDCare 
offers training for medical staff for 250 Euros (DSDCare 2024), it is unclear whether this will 
be offered beyond the project timeframe. The Federal Ministry for Health funds the learning 
platform Intrahealth which offers basic knowledge and information to medical, care, and psy-
chological professionals about the treatment of transgender and intersex people in general 
health care (Intrahealth n. y.). Making training mandatory for professionals working in the field 
of education, law, and law enforcement is not part of the regulation nor the funded projects. 

In MALTA, no regulation on or offers of training could be found. 
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In PORTUGAL, this indicator is mostly met. The governmental health strategy states that the 
medical guidelines to be developed should also include complementing curricula for medical 
students as well as facilitating further training for professionals (Ministério da Saúde/Direção-
Geral da Saúde 2019: 20–21). 

Article 12 Lei no 38 asks teachers to become more sensitive to the topic so that school and 
general education can be a tool for a better understanding of intersexuality. 

11 Prohibition of other harmful practices 

This indicator is met when, in addition to the rights granted to all patients, special protection 
from other harmful practices is given to persons with a variation of sex characteristics, espe-
cially by ensuring the prohibition of bodily examinations and bodily exposure that do not have 
a therapeutic scope (OII Europe 2023a: 9). 

The Spanish ban of 2023 is the first European law that explicitly protects the privacy and con-
fidentiality of examination and treatment of intersex people and therefore prohibits unneces-
sary bodily examinations and exposure (background information OII Europe). 

In GERMANY, this indicator is partly met: A specific ban of harmful practices other than intersex 
genital mutilation is not foreseen by the GERMAN SchuKiVdG. The S2k medical guideline rec-
ommends ensuring that consent of patients is secured when it comes to photographs to be 
used for scientific purposes (Leitliniengruppe 2024: 14). This is in line with general law about 
taking photographs of people (among others § 22 KunstUrhG). 

In MALTA, this is not part of the GIGESC, too and the medical guidelines have not been pub-
lished. Thus, the indicator is not met. 

In PORTUGAL, there are also no regulations about other harmful practices. The indicator is 
partly met when considering the ethical code: The ethical code however implies that patients 
should not be photographed against their will or be asked to unnecessarily expose themselves 
(background information Portugal). 

 

Elements 12, 13, and 14 are essential framework definitions which ensure clarity and 
functionality of legislation prohibiting intersex genital mutilation: 

12 Clarity about the scope of vital interventions and treatments 

This indicator is met when interventions and treatments on persons with a variation of sex 
characteristics are only considered vital if they are being performed to avert a threat to the life 
or serious damage to the person’s physical health. Interventions and treatments that are per-
formed for social, cultural, or aesthetic reasons are not to be considered vital (OII Europe 
2023a: 10). 

In the three case studies, this is not legally defined and the indicator not met. As a result, 
interpretative authority remains with the medical system to assess whether an intervention or 
treatment is vital or not.  
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OII Europe (background information) criticises the PORTUGUESE law for allowing interventions 
in the case of risk to health as the latter can be interpreted broadly, thus allowing for loopholes.  

13 Prior, free, explicit, and fully informed consent 

This indicator is met when free, explicit, and fully informed consent is required as a prerequisite 
for any non-vital intervention or treatment on the sex characteristics of a person with a variation 
of sex characteristics. This includes that the person: 

• Is given comprehensive information about the treatment or intervention. 
• Is given reasonable assistance in order to understand the information. 
• Has been given reasonable opportunity, including reasonable time, in order to make a 

decision about the treatment or intervention. 
• Has not been subjected to undue pressure or coercion by another person. 

In addition, if the person is a minor: 

• An independent assessment is conducted to establish whether the minor who ex-
presses the wish to undergo the intervention/treatment, has the capacity to provide 
consent, and the minor is given adequate support (as set out in  indicator 8). 

• Free, explicit, and fully informed consent cannot be substituted by authorisation (“con-
sent”) of parents or legal guardians. 

A person with a variation of sex characteristics should be deemed to have the capacity to 
consent to an intervention or treatment on their sex characteristics if they are able to under-
stand the facts, assess the risks and benefits and weigh up the short- and long-term conse-
quences of the possible choices and make a decision (OII Europe 2023a: 10). 

In GERMANY, this indicator is mostly met. Paragraph 1631e Section 2 BGB: “Persons with pa-
rental authority can only consent to surgical interventions on internal or external sex charac-
teristics of children unable to consent with a variant of sex development with the potential effect 
of assimilating the bodily appearance of the child to male or female sex and where consent is 
missing in the sense of section 1 when the intervention cannot be postponed until the child has 
the capability for self-determination.“ 

Additionally, Paragraph 1631e Section 3 BGB reads: „The consent according to Section 2 
Sentence 1 requires approval by Family Court unless the surgical intervention is necessary to 
avert risk to life or health of the child and cannot be deferred until approval is given. The ap-
proval is to be given at the request of parents when the planned intervention is in the best 
interest of the child.“ 

Furthermore, Paragraphs 630d and e BGB set standards for consent. However, the law does 
not foresee who can determine whether someone is capable of consenting or not. The Federal 
association of intersex people (IM e. V. 2021) therefore criticises that the law did not prescribe 
the consultation of an independent third party or an independent peer to determine whether 
the affected person can consent. 

For MALTA, it is unclear whether this indicator is met. Apart from the requirement of informed 
consent in article 14 paragraph 1 GIGESC, no further aspects of the capability to consent or 
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the nature of the consent are defined. Article 14 (1) also defines that minors can consent 
through their persons with parental authority. Criteria are lacking as to when this can be ap-
plied. 

Capable to consent in MALTA is every person from 14 years old according to Article 27 Para-
graph 2 of the Health Law. However, the medical professional treating the person can override 
the patient’s decision. 

In PORTUGAL, the law does not meet the indicator. The Health Strategy declares: „The inter-
vention is also diverse and has to be adjusted on a case-by-case basis and is subject to the 
informed, free, and explicit consent as well as the adherence to strict, clinical criteria defined 
in international and internationally acknowledged guidelines“ (Ministério da Saúde/Direção-
Geral da Saúde 2019: 16). 

But the regulation lacks a differentiation between the consent of the child/affected person and 
the consent of a legal guardian (background information OII Europe). 

14 Provision of comprehensive information 

This indicator is met when, prior to performing any interventions or treatments on persons with 
a variation of sex characteristics, healthcare professionals are required to provide them and, 
where applicable, their legal guardian(s), with: 

• up-to-date, accurate, comprehensive, and objective medical information in a way that 
the person can understand, including, as a minimum: 

• information about the diagnosis related to the person’s variation of sex charac-
teristics; 

• the common or likely risks of an intervention or treatment, including the mid-
term and long-term consequences; 

• the existence of alternative options, including the option to not undergo any 
interventions or treatments;  

• empowering and supportive information about living with a variation of sex character-
istics; 

• information about how to access peer counselling (OII Europe 2023a: 11). 

In GERMANY, regulation does not specifically address the situation of intersex patients, and the 
indicator is partly met. Paragraph 630e BGB defines general aspects of the duty to inform. This 
information should include „manner, scope, implementation, effects and risks of the measure 
as well as its necessity, urgency, suitability, and chances of success with a view to diagnosis 
or therapy“. Alternatives should also be indicated. 

The S2k medical guideline recommends that intersex persons should be given further infor-
mation. Parents should be given psychosocial support and among other things be informed 
that gender identity is not predictable (Leitliniengruppe 2024: 34). Professionals should also 
avoid derogatory and binary language (ibid.: 38). Minutes of the discussion, medical reports, 
and further documentation should be made accessible or handed out to patients (ibid.: 39). 
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In MALTA, Article 27 Paragraph 1b of Health Law defines that patients need to be given prior, 
comprehensive information about treatment options and therefore partly meets the indicator. 

In PORTUGAL, the indicator is partly met: Article 157 of the Criminal Code states that consent 
is only effective if the patient has been duly informed about the diagnoses as well as manner, 
scope, extent, and potential effects of the intervention or treatment. 

What is missing from the OII Europe criteria in this case is a requirement to inform about po-
tential alternatives to the proposed intervention or treatment. 

Further aspects for the equality of intersex people in Germany, Malta, 
and Portugal 

Legal personhood 

Regulation of legal personhood is key for acknowledging intersex people. It can reproduce 
social pressure on parents, intersex people, and medical staff, in particular, if it only allows for 
a binary choice of sex/gender. 

At the same time, identifying good practices is a complex undertaking. While it is important to 
acknowledge and make visible intersex and non-binary identities, this visibility can lead to stig-
matisation and discrimination, too. 

In their study on legal personhood legislation, OII Europe (2022b) identifies four characteristics 
of legislation and explore their effectiveness. One key principle is to prioritise the self-determi-
nation of people. The opportunity to enter X as sex/gender or to leave the entry open allows a 
further category and thus moves beyond binary choice. If this X is entered immediately after 
birth, however, and thus without the determination of the affected person and/or if it is entered 
only for intersex people, the X can stigmatise and involuntarily out intersex persons. Third, 
neutral, or several gender entries that are open to everyone are therefore better at reflecting 
the spectrums of sex and gender and avoid stigmatisation. 

In GERMANY, possible gender entries of legal personhood are ‘female’, ‘male’, and ‘diverse’. 
People can also leave the entry empty (cf. § 22 Sct. 3 PStG). Following Paragraph 22 Section 
3 Personenstandgesetz (PStG), either leaving the entry empty or using ‘diverse’ is an option 
for registering the sex/gender at birth in cases where the child cannot be assigned male or 
female. With the introduction of the self-determination law in 2024, barriers to changing the 
sex/gender entry have been significantly reduced: non-binary and transgender persons can 
adjust their entry without the need to provide medical proof (§ 2 Self-Determination Law). The 
Self-Determination Law can also be drawn upon by intersex people. In contrast to prior regu-
lation, intersex people can now adjust their sex/gender entry in line with their gender identity 
as “male”, “female”, “diverse”, or “not specified”, without the need for medical proof. Thus, past 
pathologising regulation has been removed by the introduction of this law. 

In MALTA, an X marker for non-binary identities was introduced in 2017 (cf. Government of 
Malta 2023). While the sex/gender must be registered at birth, this entry can be delayed if the 
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sex is unclear (Ní Mhuirthile 2018; Sciberras Debono 2016). Article 4 (1) GIGESC allows Mal-
tese people to change their sex/gender entry and/or first name on a self-determination basis 
without any other requirements like medical reports. 

PORTUGAL only allows ‘male’ or ‘female’ as sex/gender entry. While the entry can be left open 
at birth in cases of intersexuality, it has to be entered once gender identity has manifested 
itself. Legally, this gender identity can only be one of the binary categories (Instituto dos reg-
istos e do notario 2022: 4.2.1 and Conclusão). Intersex people can change their sex/gender 
and their first name as soon as their gender identity is manifested (Art. 7 (3) Lei no 38). They 
do need a medical report by a recognised medical or psychological professional that affirms 
the intersex person’s decision-making ability and explicit wish (Art. 8 (2) Lei no 38). There is no 
requirement to postulate a diagnosis relating to the gender identity. As a result, intersex people 
cannot self-determine in two important ways. They will need to seek medical support for con-
firming their decision-making ability, and they can only choose one of the binary categories. 

Protection from discrimination 

In addition to the prohibition of violations of the human rights of intersex children through un-
consented medical interventions on their sexual characteristics, further steps are necessary to 
protect intersex people from discrimination. The question therefore arises to what extent anti-
discrimination laws or case law include the protection of intersex people. The work of equality 
bodies is also important when it comes to asserting the right to non-discrimination. These can 
help those affected to assert their rights, but also conduct awareness campaigns, or collect 
data. 

In GERMANY, anti-discrimination legislation does not explicitly name sex characteristics as 
grounds for discrimination, but the German Constitutional Court has defined in a decision from 
10 October 2017 that the general right to privacy also protects the gender identity of those 
“who cannot permanently be assigned to male or female sex/gender“ (Bundesverfas-
sungsgericht 2017).  

The German equality body Antidiskriminierungsstelle des Bundes is tasked among other areas 
with the protection from discrimination of intersex people and has, for example, edited a study 
about intersex people in their workplaces (Frohn et al. 2021). 

In MALTA, Article 13 (2) and (3) GIGESC define sex characteristics as grounds for discrimina-
tion and state the duty of the public as well as the private sector to combat discrimination on 
this basis and ensure equality of opportunity.  

The equality body National Commission for the Promotion of Equality (NCPE) works towards 
a Maltese society free from discrimination, including discrimination on the basis of sex char-
acteristics, in workplaces and on the labour market, in banks and financial institutions as well 
as education (NCPE 2023). 

Portugal, too, names sex characteristics as grounds for discrimination in Article 2 Lei no 38: 
„All humans are free and equal in their dignity and their rights, and any direct or indirect dis-
crimination is prohibited on the basis of the right to gender identity and expression and the 
right of protection of sex characteristics.“ 
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The equality body Comissão para a Cidadania e a igualdade de género (CIG) coordinates the 
national Equality and Non-discrimination Strategy 2018–2030 „Portugal + Igual“, including an 
action plan for combatting discrimination on the basis of sexual orientation, gender identity and 
expression as well as sex characteristics (CIG 2021). In 2018, the equality body initiated the 
campaign Trans e Intersexo #DireitoASer (Trans and Intersex #RightToBe) (CIG 2018). 

Remarkably, Article 16 Lei no 38 enables civil society organisations to use procedural law to 
collectively defend legally protected individual rights and interests like the right to self-determi-
nation of gender identity and expression as well as the right to the protection of sex character-
istics of each person.  
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Exploration of the effectiveness of the bans for the 
protection of intersex people 
The legal bans of medical interventions on the sex characteristics of intersex children in MALTA, 
PORTUGAL, and GERMANY have brought significant progress towards protecting intersex chil-
dren and consequently adults from a violation of their human rights as well as from bodily and 
mental harm. 

However, the previous chapter has shown that none of the examined state regulations fully 
meet all of OII Europe’s indicators for good policymaking. Presumably, this limits the effective-
ness of the regulation for the protection of intersex people. The following discussion of the 
regulation homes in on gaps and potential weaknesses of the compared regulations and is not 
intended nor able to paint a full picture. 

Lacking data 
Lacking data and lacking central registers make the evaluation of the effectiveness of the reg-
ulation difficult. The PORTUGUESE equality body highlights this (CIG 2021: 133, 241), as do civil 
society organisations (ILGA World 2023: 40, StopIGM/Zwischengeschlecht 2019: 12). 

GERMANY has demonstrated a certain sensitivity to the topic since the 2010s and thus, there 
have been public investments into research projects and reports. Results of these can be found 
in Klöppel 2016, Hoenes et al. 2019, Frohn et al. 2021, and Güldenring et al. 2025. Similarly, 
there has been some investment into the healthcare infrastructure (DSDCare; Empower-DSD). 
At the same time, it is unclear whether these efforts can be made more permanent. There has 
also been no systematic investigation into how many surgeries or medical treatments of sex 
characteristics have taken place since the legal reform in 2021 yet. 

In January 2024, the PORTUGUESE government introduced a law banning so-called “conversion 
therapies” — that is, interventions aimed at changing sexual orientation, gender identity, or 
gender expression. The law includes a survey to determine the scope and nature of such ther-
apies practiced in PORTUGAL. This may also provide a way to capture interventions on the sex 
characteristics of intersex people (Background information Portugal). It remains to be seen 
how the survey is implemented. 

In the FRA LGBTIQ III survey in 2023, 32 per cent of polled intersex people in GERMANY re-
ported that medical treatments or interventions had been performed to alter their sex charac-
teristics. For MALTA, no answers were registered. In PORTUGAL, 12 per cent of surveyed people 
reported this, but it is questionable whether this figure is meaningful as only a very small num-
ber of intersex respondents could be recruited for the survey9 (FRA 2024). 

There are no data for PORTUGAL and MALTA on the question whether the first medical inter-
vention on the sex characteristics had been consented to. For Germany, 48 per cent of the 

 

9 More generally, a comparison is difficult as the population size of the three studied states varies significantly. A misbalance of 
available data in the sense that more information is available in and for Germany than for Malta and Portugal runs through the 
entire expertise as a result. 
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affected people said they had consented to the treatment, 21 per cent indicated their parents 
had authorised it, 15 per cent said both they themselves and their parents had consented, and 
16 per cent said neither they themselves nor someone else had consented to it (ibid.) 

It is unclear from the data when the medical interventions referenced by intersex respondents 
in Germany took place. Therefore, no conclusions can be drawn from this data about the ef-
fectiveness of the ban. Anecdotally, the case before a German Family Court discussed above 
under  indicator 1 indicates that jurisprudence does not always align with the legislative in-
tent: medical interventions, including the surgical construction of a neovagina in a one-year-
old, were authorised (OII Europe/OII Germany 2024).  

More systematic data gathering on the situation and experiences of intersex people, in partic-
ular but not excluded to information on medical interventions, is therefore needed at national 
and European level. 

Unclear definitions 
The comparison of regulations also reveals that clear definitions are crucial but often difficult 
to establish. “Social factors”, “extraordinary circumstances”, or when gender identity can be 
understood as “manifested” all leave room for interpretation and thus for potential abuse (Cools 
et al. 2024: 502). 

Intersexuality itself is not a clearly distinguished term (Valente 2024; Bartolo Tabone et al. 
2024; Cools et al. 2024). Given that intersexuality describes a range of variations between two 
not clearly defined poles or norms, categorisation is not always straightforward. 

These conceptual issues are exacerbated by research gaps, including the optimal timing for 
specific medical interventions (Plett 2023: 151), but also, which long-term effects need to be 
considered. The question what qualifies as life-saving or what interventions are crucial for sig-
nificant improvements of the quality of life of affected people cannot be easily defined prior by 
law. A nuanced and case by case approach to these questions is key here (Monro/Crocetti 
2025: 98) – as is more research and a serious consideration of the multitude of perspectives 
that affected intersex people have already provided and continue to provide. 

Re-think needed in medicine 
None of the three states seems to significantly want to intervene in medical processes by de-
fining a surveillance mechanism to ensure adherence to the law by medical staff. Policymakers 
seem to trust that established mechanisms for diagnosis, indication, and patient rights are 
sufficient in guaranteeing improved healthcare for intersex people and more functional rela-
tionships between patients and medical staff. Whether this is the case is beyond the scope of 
this expertise. 

However, intersex people have criticised that the more family- and patient-centred approach 
put forward in the Chicago Consensus declaration is not adequately implemented and common 
(Gramc 2023: 67). A survey of medical staff in PORTUGAL demonstrates that medical staff are 
slow in moving away from considering surgical interventions necessary and useful (Lemos 
2022: 53). The study also reveals that medical staff without psychological training sometimes 
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invoke psychological reasoning, such as citing potential negative mental health effects for 
growing up non-binary in a binary world, to justify sex-assigning surgeries (ibid.: 55). 

A less recent study conducted in the GERMAN region North Rhine Westphalia shows that med-
ical guidelines are evolving to not recommend surgeries unquestioned, and a binary under-
standing of gender seems to fade out (Krämer/Sabisch 2017: 19). At the same time, interviews 
with medical staff demonstrate that most medical staff continue to view intersexuality as an 
illness or disorder (ibid.: 25). 

Both studies confirm the persistence of traditional understandings of sex and gender. Interests 
of pharmaceutical companies (Monro/Crocetti 2025: 105) and other aspects enshrined in na-
tional health systems are slowing down change (ibid.: 110f.).  

The situation is further complicated by a need for nuance and a clear commitment to the self-
determination of people seeking medical advice. While surgeries or medical interventions per-
formed without the informed consent of someone are banned, the very same operations or 
measures are legitimate in the context of a sex/gender assignment when a person consents. 

Lack of (political) acknowledgement and reparations  
In the three studied European cases, no statement or apology for past harm to intersex people 
could be found. No public apology was issued nor reparation funds instated. 

This represents a huge gap for the acknowledgement of intersex people as well as their path-
way to justice. It hinders the re-think in medicine as well as in society as a whole. 

Need for societal re-think and dissolution of binary gender order 
Social pressure to fit in a binary gender system still plays a central role in the decision-making 
and reasoning of affected persons, their families, and medical staff (Monro/Crocetti 2025: 89) 
or the judicial staff approving or disapproving interventions. 

Education and gender binary 

The PORTUGUESE regulations are particularly ambivalent in this regard. On the one hand, Lei 
no 38 requires education about intersexuality to become part of general knowledge and school 
content. Such a systematic approach to generate visibility for the topic and thus challenge 
prejudice and stereotypes is completely absent in MALTA and GERMANY. Despite curricula in 
some German Federal states including education around intersexuality and gender diversity 
(LSVD n. y.). On the other hand, PORTUGAL is the only state among the three that only offers 
a binary choice for legal personhood and thus pushes intersex and non-binary people into a 
binary gender order (Cools et al. 2024: 502; Rodrigues 2019; Caetano 2020). 

Civil society organisations 

The role of intersex civil society organisations is also crucial in advocating for and educating 
about the experiences of intersex people. The PORTUGUESE law empowers civil society organ-
isation to enforce the collective rights of intersex people. The work of civil society organisation 
Ação Pela Identidade (API) has been instrumental in advancing progress in PORTUGAL (see 
Interview with API founder Santiago Mbanda Lima in ILGA World 2023).  
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In MALTA, researchers see a gap concerning the representation of intersex people by civil so-
ciety organisations. This gap was filled to some degree by international experts and civil soci-
ety organisations who pushed the Maltese government towards change (Bartolo Tabone et al. 
2024: 7). 

In GERMANY, the intersex community is comparatively strong with several organisations like 
Bundesverband intergeschlechtlicher Menschen (IM) e.V., OII Germany, IM NRW, and several 
more specific peer support groups shaping discourse and lived realities of affected people and 
their families. 

To sum up, while there have been promising steps towards better protection of the human 
rights of intersex people, more action is needed to transform societies and mainstream a 
broader understanding of sex and gender as well as centreing the self-determination of inter-
sex people. 
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Outlook: Setting the course towards equality for in-
tersex people  
Identifying the gaps and potential weaknesses in the regulation shows that a mere ban on non-
consensual, non-lifesaving medical interventions on sex characteristics is not sufficient to ef-
fectively protect the human rights of intersex children and adults. Rather, the topic raises is-
sues of abilities to consent, social context, and dominant patterns of thinking in the medical, 
judicial, and education system, of research and knowledge gaps, and of equality data gaps 
regarding intersex people and the medical interventions and treatments practiced. 

The issues underline that medical questions cannot be treated in isolation from their social 
context (Bhugra 2014: 183). Effective regulation therefore needs to consider and give impetus 
for societal change. Destigmatisation and social change of views of and knowledge about in-
tersex people are therefore crucial (Cools et al. 2024: 505). 

Next to ensuring that all OII criteria for effective policymaking are covered by regulation, polit-
ical measures can address the following: 

• Removing the need to register sex or gender at birth, and opening sex and gender 
categories can support deconstructing the binary gender order (Baró et al. 2023: 56).  

• Anti-discrimination legislation protecting the rights of intersex people is vital. 

• Mandatory, inclusive sex education is instrumental in raising visibility and acceptance 
of intersex people (Lundberg et al. 2021; Baró et al. 2023: 56; Fedorchenko 2024).  

• Cultural and public representation of intersex people needs to be reflected on (Baró et 
al. 2023). The general public perceives intersex people in negative ways in the context 
of sports events and inter hostile rules of international sports associations. A more pos-
itive and complex picture of intersexuality should be part of sport campaigns, film and 
culture funding as well as general media reporting. 

Important steps have been taken towards the equality of and justice for intersex people. By 
banning surgeries and medical interventions on the sex characteristics of intersex people, a 
fundamental measure to protect the human rights of affected people has been put in place. At 
the same time, societal change and the effectiveness of the bans is only starting to evolve. 

International organisations can lead the way not only by publishing the upcoming recommen-
dation of the Council of Europe or including intersex rights in the LGBTIQ strategy 2025–2030 
of the European Commission to guide Member States to political change. More legally binding 
action by European institutions as well as Member States is a further step. 

This needs to be complemented by a clear commitment to funding and cooperating with inter-
sex civil society organisations who have been key actors for awareness raising and advocacy 
work for a long time. 

Developing and better integrating existing ideas and demands is crucial to protect intersex 
people and edge closer to justice for them. This is not a fringe issue because at the core of the 
demands is the political aim to shape a society that protects vulnerable groups, combats vio-
lence, and leaves outdated and harmful viewpoints behind.   
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